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1. Protest against an award of an architect- 
engineer ( A - E )  contract alleging that the 
awardee. received an evaluation preference 
based on its status as a minority owned or 
controlled firm is untimely when filed after 
award because the protested preference was 
apparent from the Commerce Business Daily 
announcement of the procurement and therefore 
any objections to the preference should have 
been raised prior to the date specified in 
the announcement for the receipt of 
qualification statements of the A-E firms. 

2. Where an initial protest is untimely filed 
with the contracting agency under GAO Bid 
Protest Regulations, subsequent protest to 
GAO is untimely and will not be considered 
even though it was filed within 10 working 
.days of the agency denial of the protester's 
initial protest. 

3 .  Untimely filed protest will not be considered 
under the "significant issue" exception to 
G A O ' s  timeliness rules where the issue had 
been previously considered by GAO. 

4 .  Under GAO Bid Protest Regulations, GAO 
considers the propriety of an award or 
proposed award and not, as here, general 
allegations that the agency is acting or will 
act improperly in regards to unspecified 
present and future procurements. 

Charles A .  Martin & Associates (Martin) requests 
reconsideration of our decision in Charles A .  Martin & 
Associates, B-222804, Apr. 17, 1986, 86-1 C.P.D. 11 
dismissing as untimely Martin's protest against a preference 

I - 
for minority owned and controlled architect-engineer ( A - E )  
firms contained in the Commerce Business Daily (CBD) adver- 
tisement for A-E services for the Travis Air Force Base, 
California. Martin's initial protest alleged that the 
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p r e f e r e n c e  v i o l a t e d  t h e  C o n s t i t u t i o n ,  t h e  A r m e d  S e r v i c e s  
P r o c u r e m e n t  A c t ,  t h e  B r o o k s  A c t  a n d  t h e  F e d e r a l  A c q u i s i t i o n  
R e g u l a t i o n .  W e  a f f i r m  o u r  p r i o r  d e c i s i o n .  

I n  o u r  ea r l ie r  d e c i s i o n ,  w e  s t a t e d  t h a t ,  b e c a u s e  t h e  . 
protes ted  p r e f e r e n c e  was a p p a r e n t  f r o m  t h e  CBD a n n o u n c e m e n t ,  
M a r t i n  was r e q u i r e d  t o  protest  a n y  o b j e c t i o n  i t  h a d  t o  t h e  
p r e f e r e n c e  p r i o r  t o  t h e  d a t e  s p e c i f i e d  i n  t h e  CBD a n n o u n c e -  
m e n t  f o r  t h e  r e c e i p t  of q u a l i f i c a t i o n  s t a t e m e n t s  o f  t h e  A-E 
f i r m s .  R. E .  S k i n n e r  & Associates,  8 -196084 ,  -- e t  a l . ,  
F e b .  2 0 ,  1 9 8 0 ,  80 -1  C.P.D. 11 1 4 5 .  S i n c e  M a r t i n ' s  f i r s t  
p r o t e s t  a g a i n s t  t h e  p r e f e r e n c e  w a s  n o t  f i l e d  ( w i t h  t h e  A i r  
F o r c e )  u n t i l  a f t e r  award o f  a c o n t r a c t ,  i t  was u n t i m e l y .  
R. E .  S k i n n e r  & Associates ,  B-196084,  e t  a l . ,  s u p r a .  
B e c a u s e  M a r t i n ' s  a g e n c y  l e v e l  p r o t e s t  was u n t i m e l y  f i l e d ,  w e  
d i s m i s s e d  a s  u n t i m e l y  M a r t i n ' s  s u b s e q u e n t  protest  t o  o u r  
O f f i c e .  4 C . F . R .  5 2 1 . 2 ( a ) ( 3 )  ( 1 9 8 5 ) ;  A u b u r n  T i m b e r ,  
1 n c . - - R e q u e s t  f o r  R e c o n s i d e r a t i o n ,  B-221523.2 ,  F e b .  2 0 ,  
1 9 8 6 ,  86-1  C.P.D. TI 1 8 2 .  

I n  i t s  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  M a r t i n  a r g u e s  t h a t  
i t s  i n i t i a l  p r o t e s t  was t i m e l y  f i l e d  ( w i t h  t h e  A i r  F o r c e )  
b e c a u s e  i t  was f i l e d  w i t h i n  10 d a y s  o f  t h e  da t e  t h a t  M a r t i n  
was n o t i f i e d  o f  t h e  award. M a r t i n  c o n t e n d s  t h a t  i t  d i d  n o t  
know t h a t  i t  was " i n j u r e d "  by t h e  p r e f e r e n c e  u n t i l  i t  
l e a r n e d  t h a t  t h e  A i r  Force i n t e n d e d  t o  award t h e  c o n t r a c t  to  
a n o t h e r  f i r m .  

A l t h o u g h  M a r t i n  a r g u e s  t h a t  i t  was n o t  " i n j u r e d "  by t h e  
p r e f e r e n c e  u n t i l  i t  became aware o f  t h e  A i r  F o r c e ' s  i n t e n -  
t i o n  t o  award a c o n t r a c t  t o  a n o t h e r  f i r m ,  t h e  f a c t  r e m a i n s  
t h a t  M a r t i n ' s  p r o t e s t  c o n s t i t u t e s  a n  a l l e g a t i o n  o f  a d e f e c t  
i n  t h e  CBD a n n o u n c e m e n t  a n d ,  a s  s u c h ,  i t  was i n c u m b e n t  u p o n  
M a r t i n  t o  ra i se  i t s  o b j e c t i o n s  p r i o r  t o  t h e  d a t e  s p e c i f i e d  
i n  t h e  CBD a n n o u n c e m e n t  f o r  t h e  receipt  o f  q u a l i f i c a t i o n  
s t a t e m e n t s  of A-E f i r m s .  FACE Associates, I n c . ,  6 3  Comp. 
Gen.  8 6  ( 1 9 8 3 ) .  83-2 C .P .D .  11 6 4 3 :  R. E .  S k i n n e r  & . .  - ~ - ~ ~  . -  
Associates,  B-196084,  e t  a l . ,  s u p r a .  M a r t i n  p a r t i c i p a t e d  i n  
t h e  p r o c u r e m e n t  k n o w i n g  o f  t h e  p r e f e r e n c e ,  b u t  d i d  n o t  
o b j e c t  t o  i t  u n t i l  i t  l e a r n e d  t h a t  i t  h a d  n o t  b e e n  se lec ted  
f o r  award. T h i s  was too l a t e .  B e c a u s e  M a r t i n  d i d  n o t  f i l e  
i t s  p r o t e s t  w i t h  t h e  A i r  Force pr ior  t o  t h e  d a t e  f o r  r e c e i p t  
of q u a l i f i c a t i o n  s t a t e m e n t s ,  i t s  p r o t e s t  t o  t h e  p r o c u r i n y  
a g e n c y  was u n t i m e l y .  FACE Associates ,  I n c . ,  6 3  Comp.  Gen.  
8 6 ,  s u p r a .  S i n c e  M a r t i n ' s  i n i t i a l  p r o t e s t  t o  t h e  A i r  F o r c e  
was u n t i m e l y  f i l e d ,  w e  p r o p e r l y  d i s m i s s e d  i t s  s u b s e q u e n t  
p r o t e s t  t o  GAO a g a i n s t  a d v e r s e  a g e n c y  a c t i o n .  4 C.F.R. 
S 2 1 . 2 ( a ) ( 3 ) ;  A u b u r n  T i m b e r ,  1 n c . - - R e q u e s t  f o r  
R e c o n s i d e r a t i o n ,  B-221523.2 ,  s u p r a .  
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M a r t i n  a r g u e s  t h a t  our  B i d  P r o t e s t  R e g u l a t i o n s  " c a n n o t  
t a k e  p r e c e d e n c e  o v e r  t h e  C o n s t i t u t i o n  of t h e  U n i t e d  S t a t e s  
n o r  t h e  B r o o k s  A c t . "  I n  e f f e c t ,  M a r t i n  is c o n t e n d i n g  t h a t  
t h e  mat ters  r a i s e d  i n  t h i s  p r o t e s t ,  a l t h o u g h  u n t i m e l y ,  
s h o u l d  be c o n s i d e r e d  u n d e r  t h e  " s i g n i f i c a n t  i s s u e "  e x c e p t i o n  
to  o u r  t i m e l i n e s s  r u l e s .  - S e e  4 C . F . R .  S 21.2(c) ( 1 9 8 5 ) .  
However ,  u n d e r  t h e  " s i y n i f  i c a n t  i s s u e "  e x c e p t i o n ,  w e  w i l l  
o n l y  c o n s i d e r  u n t i m e l y  p r o t e s t s  when t h e  i s s u e  o r  i s s u e s  
ra ised a re  o f  w i d e s p r e a d  s i g n i f i c a n c e  t o  t h e  p r o c u r e m e n t  
communi ty  a n d  h a v e  n o t  b e e n  p r e v i o u s l y  c o n s i d e r e d .  Beech  
Aerospace S e r v i c e s ,  I n c . ,  8 -220078,  Dec. 2 0 ,  1 9 8 5 ,  85-2 
C.P.D. 11 694 .  W e  c o n s t r u e  t h i s  e x c e p t i o n  s t r i c t l y  a n d  u s e  
i t  s p a r i n g l y  t o  p r e v e n t  o u r  t i m e l i n e s s  r u l e s  f r o m  b e i n g  
c o n s i d e r e d  m e a n i n g l e s s .  b e e c h  Aerospace S e r v i c e s ,  I n c . ,  
B-220078, s u p r a .  M a r t i n ' s  p ro t e s t  d o e s  n o t  f a l l  w i t h i n  t h e  
e x c e p t i o n  because o u r  O f f i c e  h a s  p r e v i o u s l y  c o n s i d e r e d  t h e  
p r o p r i e t y  o f  p r e f e r e n c e s  f o r  m i n o r i t y  owned or  c o n t r o l l e d  
f i r m s .  - See Y.T. Huang 61 Associa tes ,  I n c . ,  B-217122; 
B-217126, F e b .  2 1 ,  1 9 8 5 ,  85-1 C.P.D. 11 220;  M i c r o t e c h  
I n d u s t r i e s ,  1 n c . - - R e c o n s i d e r a t i o n ,  B-206501.2,  J u l y  3 0 ,  
1 9 8 2 ,  82-2 C . P . D .  11 9 5 ;  D e l p h i  I n d u s t r i e s ,  I n c . ,  B-194802, 
O c t .  3 ,  1 9 7 9 ,  79-2 C.P.D.  11 239.  

F u r t h e r ,  w i t h o u t  r e f e r r i n g  t o  a n y  s p e c i f i c  p r o c u r e m e n t ,  
M a r t i n  g e n e r a l l y  p r o t e s t s  a g a i n s t  a l l  ( u n s p e c i f i e d )  p r e s e n t  
a n d  f u t u r e  A i r  Force A-E p ro jec ts  w h i c h  i n c l u d e  a n  e v a l u a -  
t i o n  p r e f e r e n c e  f o r  m i n o r i t y  owned and c o n t r o l l e d  f i r m s .  

I n  r e s o l v i n g  p ro t e s t s  u n d e r  o u r  B i d  P r o t e s t  
R e g u l a t i o n s ,  4 C .F .K .  p a r t  21  ( 1 9 8 5 ) ,  our  O f f i c e  o n l y  
c o n s i d e r s  t i m e l y  p r o t e s t s  f i l e d  by i n t e r e s t e d  p a r t i e s  
i n v o l v i n g  s p e c i f i c  p r o c u r e m e n t  a c t i o n s ,  - i . e . ,  w h e t h e r  a 
c o n t r a c t  award o r  a p r o p o s e d  c o n t r a c t  award complies w i t h  
s t a t u t o r y ,  r e y u l a t o r y ,  a n d  o t h e r  l e g a l  r e q u i r e m e n t s .  
S y s t e m s  E n g i n e e r i n q  I n t e r n a t i o n a l ,  I n c . ,  B-218016, Feb. 7 ,  
1 9 8 5 ,  85-1 C.P .D .  11 1 6 4 .  S i n c e  M a r t i n  q u e s t i o n s . t h e  
p r o p r i e t y  of a l l  o f  t h e  A i r  Force 's  u n s p e c i i i e d  p r e s e n t  and  
f u t u r e  A-E p r o c u r e m e n t  a c t i o n s  c o n t a i n i n g  t h e  s t a t e d  
p r e f e r e n c e ,  a n  a u t h o r i t a t i v e  d e c i s i o n  c a n n o t  be p r o v i d e d ,  
and  t h e r e f o r e  w e  w i l l  not, a t  t h i s  t i m e ,  c o n s i d e r  t h e  
a l l e y a t i o n .  S y s t e m s  E n g i n e e r i n g  I n t e r n a t i o n a l ,  I n c . ,  
B-218016, s u p r a ;  E q u i p m e n t  ti S u p p l y  S e r v i c e  C o . ,  8 -215776 ,  
Aug. 3 0 ,  1 9 8 4 ,  84-2 C.P.D.  11 241.  
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Since Martin has not shown that our prior decision 
contains any errors of fact or law, it is affirmed. 

4 

General Counsel U 




